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United States Court of Appeals for the District of 
Columbia Circuit Filed June 22 1949 
Joseph W. Stewart, Clerk 

Form of Cleric’s Statement of Docket Entries to be 
Forwarded Under Ride IV 

• • • • 

1. Indictment for Pandering filed March 28, 1945 

2. Arraignment April l, 1945 

3. Plea to indictment Not Guilty April 1 , 1945 

5. Trial by jury June 1 , 1945 

6. Verdict or finding of guilt Guilty as indicted June 
1, 1945 

7. Judgment—(with terms of sentence) Sentenced to 
imprisonment for a period of Fifteen (15) months to 
Forty-five (45) months. 

Keech, J. entered June 17, 1945 

8. Notice of appeal filed June 22, 1945 
Date June 22, 1945 

• • •• • 

96 Filed in Open Court Mar 28 1949 

Harry M. Hull, Clerk 

The United States of America 
v. 

Lawrence Byas 
Gladys Byas 
Criminal No. 438 - ’49 
Grand Jury No. 272 - 49, 271 - 49 
Pandering (22-2707 D. C. Code) 

The Grand Jury charges: 

On or about February 26, 1949, within the District of 
Columbia, Lawrence Byas did receive seven dollars for 
and on account of arranging for one Shirley Foster to 
engage in prostitution with a male person. 
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99 Filed Jun 6,1949 Harry M. Hull, Clerk 

Motion for a New Trial 

Comes now the defendant, by and through his attorney, 
and respectfully moves the Court to grant a new trial 
herein, for the following reasons: 

1. The Court erred in overruling the motion attacking 
the whole jury panel on the grounds that Government 
employees and District employees were included in said 
panel. 

2. The Court erred in requiring the defendant to pro¬ 
ceed with trial after he had exercised all ten peremptory 
challenges and Government employees were still on the 
jury. 

3. The Court erred in refusing to grant a motion to 
withdraw a juror based on the improper remarks of the 
District Attorney’s Office in identifying the case. 

4. The Court erred in refusing to grant a motion 
for a directed verdict. 

5. The Court erred in its instructions to the jury as 
to the law. 

WHEREFORE, the premises considered, the defendant 
requests the Court to grant a new trial herein. 

• • • • 

100 Filed Jun 17 1949 Harry M. Hull, Clerk 

On this 17th day of June, 1949, came the attorney of 
the United States; the defendant in proper person and 
by his attorney, James K. Hughes, Esquire; whereupon 
the defendant’s Motion for a New Trial, coming on to be 
heard, after argument by counsel is by the Court denied. 

The defendant is remanded to the District Jail. 

By direction of 

Richmond B. Keech 
Presiding Judge 
Criminal Court #1 


• • • • 
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1 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, Plaintiff, 

vs. 

LAWRENCE BY AS, (et al.), Defendant. 

Washington, D. C., 

Wednesday, June 1,1949. 

The above-entitled cause came on for hearing at 10:00 
o’clock in the morning, on Wednesday, June 1, 1949, in 
the United States District Court for the District of Co¬ 
lumbia. 

BEFORE: 

HONORABLE RICHMOND B. KEECH, Judge, and a 
Jury, there being the following 
APPEARANCES 
For the Government: 

Mr. William McKinley 
For the Defendant: 

Mr. James K. Hughes 

• • • • 

3 THE CLERK: The jurors will please each an¬ 
swer as your name is called, and take your seat 

in the jury box. 

• • • • 

4 (Thereupon, Counsel for the respective parties 

approached the Bench and, out of the presence and 

hearing of the prospective jurors, the following ensued:) 

MR. HUGHES: If the Court please, I want to chal¬ 
lenge the whole array of jurors, on the ground that they 
contain Government and District of Columbia employees. 
THE COURT: All right, sir. I will deny your motion. 

• • • • 

MR. McKINLEY: 

• • • • 

6 I will ask how many members of the prospective 

jury are employed with the Government. (All but 
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two of the prospective panel indicated their employment 
with the Government.) 

How many are employed by the District of Columbia? 
(Number so indicating not announced by counsel, and not 
known to the Reporter.) 

I will ask the prospective jurors employed with the 
Government whether that fact would influence them in any 
way in their decision in this case either for or against 
the defendant. (No response) I take it by the fact that 
there is no answer, that your answer is no. 

The Government is satisfied. 

MR. HUGHES: Mrs. Wheeler, you are employed by 
the Government, is that right? 

Mrs. Helen L. Wheeler: Yes. 

MR. HUGHES: We will excuse Juror No. 2. 

THE CLERK: Mrs. Helen L. Wheeler is excused from 
serving on this panel. 

Miss Mildred L. Pumphrey, take seat No. 2 in the jury 
box, please. 

7 (Thereupon, Miss Mildred L. Pumphrey assumed 

Seat No. 2 and was interrogated by the Court as 
follows:) • 

THE COURT: Madam, did you hear the statement of 
the Assistant United States Attorney? 

MISS PUMPHREY: I did. 

THE COURT: And the questions he put? 

MISS PUMPHREY: I did. 

THE COURT: Are your answers to all of those ques¬ 
tions the same as those of the other prospective jurors 
now in the box? 

MISS PUMPHREY: Yes, sir. 

THE COURT: Are you a Government employee? 

MISS PUMPHREY: Yes, sir. 

THE COURT: In what department ? 

MISS PUMPHREY: Veterans Administration. 

THE COURT: All right Have a seat. 

MR. McKINLEY: The Government is content. 
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ME. HUGHES: We will excuse Juror No. 2. 

THE CLERK: Miss Mildred L. Pumphrey is excused 
from serving on this panel. 

• • • • 

8 MR. McKINLEY: The Government is satisfied. 

MR. HUGHES: Excuse No. 3. 

THE CLERK: Clyde M. Sims, you are excused from 
serving on this panel. 

Mrs. Jane B. Grant, take seat No. 3 in the jury box, 
please. 

(Thereupon, Mrs. Jane B. Grant assumed Seat No. 3 
in the jury box, and was interrogated by the Court as 
follows:) 

THE COURT: Madam, did you hear the statement 
of the Assistant United States Attorney? 

MRS. GRANT: Yes, sir. 

THE COURT: And his questions? 

MRS. GRANT: Yes, sir. 

THE COURT: Are your answers to all of those ques¬ 
tions the same as those of the other prospective jurors 
now in the box? 

9 MRS. GRANT: Yes, sir. 

THE COURT: Are you a Government em¬ 
ployee? 

MRS. GRANT: Yes, sir. 

THE COURT: In what department? 

MRS. GRANT: Federal Works Agency. 

MR. McKINLEY: The Government is satisfied. 

MR. HUGHES: Excuse her. 

THE CLERK: Mrs. Jane B. Grant is excused from 
serving on this panel. 

Mrs. Ann S. Fogarty, take Seat No. 3 in the jury 
box, please. 

(Thereupon, Mrs. Ann S. Fogarty assumed Seat No. 3 
in the jury box, and was interrogated by the Court, as 
follows:) 



THE COURT: Madam, did you hear the statement of 
the Assistant United States Attorney? 

MRS. FOGARTY: Yes, sir. 

THE COURT: And his questions ? 

MRS. FOGARTY: Yes, sir. 

THE COURT: Are your answers to all of those ques¬ 
tions the same as those of the other prospective jurors 
now in the box? 

MRS. FOGARTY: Yes, sir. 

THE COURT: Are you a Government employee? 

MRS. FOGARTY: Yes, sir. 

THE COURT: What division are you in? 

10 MRS. FOGARTY: Department of Justice. 

THE COURT: What part of the Department of 

Justice? 

MRS. FOGARTY: Communications Division. 

THE COURT: Does that have anything to do with 
any enforcement agency? 

MRS. FOGARTY: No. 

THE COURT: Have a seat. 

MR. McKINLEY: The Government is content. 

MR. HUGHES: Excuse her. 

THE CLERK: Mrs, Ann S. Fogarty is excused from 
serving on this panel. 

• • • • 

12 THE CLERK: Mrs. Catherine M. Dougherty, 
take Seat No. 4 in the jury box, please. 

(Thereupon, Mrs. Catherine M. Dougherty assumed Seat 
No. 4 in the jury box, and was interrogated by the Court, 
as follows:) 

THE COURT: Did you hear the statement of the As¬ 
sistant United States Attorney? 

MRS. DOUGHERTY: Yes, sir. 

THE COURT: His questions? 

MRS. DOUGHERTY: Yes, sir. 

THE COURT: Are your answers to all of those ques¬ 
tions the same as those of the other prospective jurors 
now in the jury box? 
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MRS. DOUGHERTY: Yes, sir. 

THE COURT: Are you a Government employee? 
MRS. DOUGHERTY: Yes, sir. 

• • • • 

13 • THE COURT: In what department are you em¬ 

ployed? 

MRS. DOUGHERTY: Treasury. 

THE COURT: Are you in any enforcement branch 
of the Treasury Department? 

MRS. DOUGHERTY: No. 

THE COURT: Have a seat. 

MR. McKINLEY: The Government is content. 

MR. HUGHES: Excuse No. 4. 

THE CLERK: Mrs. Catherine M. Dougherty is ex¬ 
cused from serving on this panel. 

• • • * 

15 MR. HUGHES: Mr. Haynes, you are employed 
in the Government? 

MR. AUBREY E. HAYNES: Yes, sir. 

MR. HUGHES: Excuse him. 

THE CLERK: Aubrey E. Haynes is excused from 
serving on this panel. 

Cecil E. Buchanan, take Seat No. 10 in the jury box. 

All challenges have been used. 

(Thereupon, Cecil E. Buchanan assumed Seat No. 10 
in the jury box, and was interrogated by the Court, as 
follows:) 

THE COURT: Did you hear the statement of the 
Assistant United States Attorney? 

MR. BUCHANAN: Yes, sir.* 

THE COURT: And the questions put by him ? 

MR. BUCHANAN: Yes, sir. 

THE COURT: Are your answers to all of those ques¬ 
tions the same as those of the other prospective jurors now 
in the jury box? 

MR. BUCHANAN: Yes, sir. 


THE COURT: Are you a Government employee? 

MR. BUCHANAN: Well, semi-Govermnent. I am in 
an international organization. 

16 THE COURT: Does that have anything to do 
with enforcement of law? 

MR. BUCHANAN: No, sir. 

THE COURT: All right, sir, have a seat. 

MR. McKINLEY: The Government is content. 

THE CLERK: The defense challenges are exhausted. 

MR. HUGHES: May the record show there are still 
Government employees on the jury? 

THE COURT: Are there now Government employees 
on the jury? If so, hold up your hands, please. The 
hands upraised indicate that Juror No. 5, Juror No. 6, 
and Juror No. 8 are Government employees. 

I will first ask Juror No. 5 as to what branch of the 
Government you are in? 

JUROR NO. 5: Bureau of Engraving. 

THE COURT: Have you anything to do with enforce¬ 
ment of law, or police work, of any character? 

JUROR NO. 5: No, 

THE COURT: No. 6, what department of the Gov¬ 
ernment are you in? 

JUROR NO. 6: United States Naval Gun Factory. 

THE COURT: Do you have anything to do with law 
enforcement or police work? 

JUROR NO. 6: No, sir. 

THE COURT: Juror No. 8? 

17 JUROR NO. 8: Federal Works Agency. 

THE COURT: Do you have anything to do with 
enforcement of law or police work? 

JUROR NO. 8: No, sir. 

THE COURT: And I understand that these are the 
only three members of the jury as now constituted, who 
are Government employees, meaning by that, either Fed¬ 
eral or District. 

MR. HUGHES: May the record also indicate, if Your 
Honor please, that all ten defense challenges have been 
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utilized for the purpose of removing from the jury, Gov¬ 
ernment employees ? 

THE COURT: Yes, sir. 

(Thereupon, the jury was duly impaneled and sworn, 
and was comprised of the following members:) 

1. Mrs. Dorothy M. 6. Harold W. Rice 

Whistling 7. Dewey B. Carter 

2. Mrs. Catherine J. Pitts 8. Mrs.Rosabelle D. Hunter 

3. Mrs. Ethelberta H. 9. Curtis G. Elliott 

Featherstone 10. Cecil E. Buchanan 

4. Walter B. Carter 11. Thomas Cook 

5. Mrs. Viola Mae Talley 12. Mrs. Helen A. Duffy 

• • • • 

27 P. G. Barrick 

• • • • 

Direct Examination 
BY MR. McKINLEY: 

Q Will you state your name, please! A P. G. Bar- 
rick. 

• • • • 

Q You are an officer of the Metropolitan Police De¬ 
partment? A Yes, sir. 

• • • • 

Q I show you Government Exhibit No. 1 for identifi¬ 
cation, and ask you whether you can identify this five 
dollar bill? A (Witness hesitates.) 

Q Can you identify this five dollar bill? A I 

28 haven’t myself, I haven’t got these. I never did 
learn the numbers. 

Q Did you make any record of any serial numbers? 
A I don’t have the record. The other officer has the rec¬ 
ord of the serial numbers. 

Q And that is Officer, who? A I think it is Greco — 
Officer Greco. 
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Q I will ask you whether you had occasion to be on 
duty at No. 13 Precinct on the early morning of February 
26th of this year? A Yes, sir. 

Q What occurred there at the Precinct at that time, if 
anything? A Well, I reported at quarter to twelve, and 
I went up into the squad room on the second floor, and 
there were three other officers up there, Greco, Culley, and 
High,-and Sergeant Abel. And we sat around. High took 
out this money and wrote down the serial numbers of the 
money, and handed me seven dollars. 

• THE COURT: Handed you seven dollars ? 

THE WITNESS: Yes, sir; one 5 and 2 1 ’s. 

• • • • 

THE WITNESS: I received twelve dollars altogether. 
I am sorry, sir. There was seven l*s and one 5. 

Q (BY MR. McKINLEY): Did you see one 
29 of the other officers make a record of the serial 
numbers of the bills? A Yes, sir. 

MR. HUGHES: I object, on the ground that it is lead¬ 
ing. 

Q (BY MR. McKINLEY): What did you do after 
this money was turned over to you, Officer? A Well, 
Officer High and myself, we got in this automobile and 
rode over to 1421 Florida Avenue, Northwest, where we 
proceeded to the house at that address there, and knocked 
on the door, and Lawrence Byas came up and unlocked 
the door. i 

Q Do you see Lawrence Byas in this Court room? A 
Yes, sir. 

Q Will you point him out? A (Witness indicates.) 

MR. McKINLEY: May the record show that the wit¬ 
ness indicated the defendant? 

THE COURT:* Yes, sir. 

Q (BY MR. McKINLEY): Go ahead. A So he un¬ 
locked the door, and he saw Officer High, and he knew 
Officer High — 
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MB. HUGHES: Just a minute. I object to that. 

THE COURT: All right, sir. 

MR. McKINLEY: That may be stricken. 

MR. HUGHES: Will Your Honor instruct the jury 
to disregard it? 

30 THE COURT: Yes, sir. Members of the Jury: 
You will disregard the statement that he knew 

Officer High, because that is not something this man 
would know. 

BY MR. McKINLEY: 

Q What was said at that time, if anything? A I 
don’t believe anything was said. 

Q What did you all do? A We proceeded downstairs, 
and Officer High downstairs asked him was there going 
to be any card game. 

Q Officer High asked who? A Lawrence Byas. 

MR. HUGHES: If Your Honor please, I have to 
object to that. That certainly is a separate and distinct 
offense, if an offense at all, if the Court please. 

THE COURT: I will deny the motion, or if it is an 
objection — 

MR. HUGHES: It is an objection, and it is also a 
motion. 

THE COURT: I will denv both. 

BY MR. McKINLEY: 

Q Go ahead. What happened after that? What hap¬ 
pened after that, if anything? A Well, there was five 
or six girls down there. One of them kind of winked. She 
came up to me, asked me if I wanted a girl. .1 said 

31 yes. So she told Lawrence Byas, and Lawrence Byas 
said “Follow me”. And so he tooks us into this 

other room, had a curtain in, he shoved back the curtain. 
He was standing there. I asked him how much it was, 
and he said seven dollars. I said “That is kinda high.” 
He said “Five dollars for the girl, and two dollars for 
the room.” 
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So I took out seven dollars, and handed him the seven, 
one 5 and two l’s. 

Q Those bills that you took out, where did you get 
those from? A The seven dollars I handed him was 
from the twelve that I received from Sergeant Abel. 

Q The ones that the serial numbers had been taken off 
of? A Yes, sir. 

* • * • 

Q (BY MR. McKINLEY): Let’s stop there. Did you 
subsequently obtain the name of this girl that you went 
in the room with ? A Not previous to that 
Q Did you subsequently, later on, find out? A Yes. 

Q What was her name? A Shirley Foster. 

Q Now, go ahead and tell us what happened, from 

32 the point where you went in the room? A As I 
handed her the money, she stripped, and got on the 

bed there, and after he got the money, he left the room. 

Q After who got the money? A Lawrence Byas. 

Q After that, he left the room? A Yes, sir. And I 
just fooled around there for a while, because the other 
officers weren’t supposed to come in for fifteen — 

• • * • 

Q Go ahead. A So, Lawrence Byas, he had left 

33 the room. When we were down there, and when I 
went out to get the beer, he wasn’t in the room. 

There was only three there, and I could see he wasn’t 
there. We didn’t give the signal for the other officers 
to come in, because he had left the building. 

* * * * 

Q Was Lawrence Byas there when the wife made 
any statement, or was he off the premises? A He was 
off the premises. 

Q Don’t tell what the wife said. Skip that, and go 
ahead. A I killed a lot of time in there, and he came 
back, and he got kinda mad — and he got kinda mad be¬ 
cause we hadn’t done anything. So he kinda told me to 
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get out of the room. He said “Come on, play cards.’’ He 
had brought another fellow back with him. And so I told 
him that — well, anyway, I got out of the room, and 
Officer High went on in with his girl and — 

MR. HUGHES: Just a minute. I object, and move 
that latter part of the statement be stricken. 

THE COURT: I will deny it. 

MR. HUGHES: I also move to withdraw a juror. I 
assume that is overruled, too. 

34 THE COURT: That is correct, sir. 

BY MR. McKINLEY: 

Q All right. Go ahead. What happened after that? 
A I was playing cards, and that is when the raid — when 
the other officers came in. 

Q What happened at that time, if you know, what 
happened to the people who were there? A Well, as 
soon as I noticed one officer coming through a window, 
I jumped up and said “We are police officers”. I showed 
them the badge, and told everybody to stand still, six 
women and men, Lawrence Byas, and this other fellow. So 
they kinda all stood still. The other officers came in, and 
they searched — took the money off Lawrence Byas. I 
seen him take the marked bills we gave him. 

Q The same bills you have given him? A Yes, sir. 

Q Did you hear the defendant, Lawrence Byas, make 
any statement at that time? A Well, I believe all I heard 
him say — in fact, I know I heard him say that this was 
a dirty deal. 

• • • • 

Cross Examination 

BY MR. HUGHES: 

• • • • 

36 Q WTiat did you say to Shirley? A Well, she 
came up to me. She asked me for a cigarette. I 
said “I don’t smoke.” Then she kind of threw herself 
at me, and then she said “Are you looking for a woman?” 
I said 4 4 Yes. ’ ’ And she told Lawrence Byas. 
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Q She came up and asked you if you wanted a woman; 
is that right? A Yes, sir. 

Q Were you standing, or seated? A X was standing. 
Q You say she threw herself against you. What do 
you mean? Do you mean she put her arms around you? 
A Yes, she put her arms around me. 

37 Q Did she kiss you? A No, sir. 

Q She asked you if you wanted a woman? A 

Yes, sir. 

Q You told her you did. Is that right? A Yes, sir. 
Q You say you went in some other room? A The 
room adjoining where we were. 

Q What separates those two rooms? A A curtain. 
Q No door? A No doors. No, sir. 

Q At the time you went in this back room, what was 
Officer High doing, if anything? 

THE COURT: I did not hear that question. 

Q (BY MB. HUGHES): What was Officer High do¬ 
ing— your brother officer? 

THE COUKT: When he went in? 

MR. HUGHES: At the time. 

THE COURT: At the time he was going in ? 

MR. HUGHES: Yes, sir. 

THE WITNESS: I couldn’t say for sure, but I believe 
he was sitting. 

Q (BY MR. HUGHES): He was what? A Sit¬ 
ting. 

38 Q At a table? A No, on a chair. 

Q How long would you say you were in this back 
room? A Well, I was in the back room off and on. 

Q How long would you say you were in there alto¬ 
gether? A About fifteen, twenty minutes. That is 
breaking that time up — fifteen or twenty minutes. 

Q How many times did you leave the back room? A 
I couldn’t say for sure. I will say at least four. 

Q Four times? A Yes, sir. 

Q What was vour purpose in leaving the back room 
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on four different occasions? A One time — twice — one 
time was to get a beer; one time to go to the head. 

THE COURT: One time to get a beer and one time 
to do what? 

THE WITNESS: To go to the head — to go to the 
lavatory. Another time Officer High called me out there 
and he asked me some questions. I couldn’t say what the 
conversation was. I am sure there was one other time. 

BY MR. HUGHES: 

Q I assume that all of the time you were going in and 
out of this room, this Shirley Foster was still lying 

39 on the bed. Is that right? A That is right, sir. 

Q In the nude? A Yes, sir. 

Q Did there ever come a time when you were in bed 
with her? A No, sir. 

Q You never did get in bed with her? A No, sir. 

Q Did you ever have your trousers off? A No, sir. 

Q The most you ever did was to take off your necktie 
and shirt? A Shirt. I lowered my pants, but that is 
about as far as I went. 

Q Did you ever have your shorts open? A No, sir. 

Q Did you ever have your person exposed? A Well, 
if I took my pants down, I guess they were exposed. 

Q You had your shorts on? A Yes, sir. 

Q Were vour shorts open, or closed? A They were 
open. 

Q They were open ? A Uh-huh. 

• • • • 

40 Q You were in the middle room at that time — 
the front room, as you characterized it, at the time 

the seven dollars was taken from him? A Yes. 

Q Was it taken out of his pocket? A He took the 
roll of money out and he thre-w it on the table. They 
asked him for his money. They put the roll of money on 
the table. They looked through there and got the seven 
dollars, plus other money. 

* # • * 
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42 Robert D. High 

• • • • 

Direct Examination 

BY MR. McKINLEY: 

Q You are Officer Robert D. High, of the Metro- 

43 politan Police Department? A Yes, sir. 

• * # • 

Q Did you have occasion to be at the Precinct on the 
early morning of February 26th ? A Yes, sir. 

Q What did you do at that time, if anything? A We 
took the serial numbers off of a number of bills. 

Q Did someone make a record of the numbers of the 
bills? A Yes, sir. 

Q Who made that record? A Officer Cullev, and 
Greco, and Sergeant Abel. 

MR. HUGHES: T did not hear that. Officer Culley? 
MR. McKINLEY: Culley, Greco and Abel — A-b-e-1. 

Q (BY MR. McKINLEY): And after these officers 
had made a record of the numbers of the bills, what did 
they do with the bills? A They gave them to Officer 
Barrick and myself. 

Q How many did they give to you, and how many did 
they give to Barrick, if you know? A They gave me 
seven Us, and one 5. 

44 Q Do you know of your own personal knowl¬ 
edge how much they gave to Officer Barrick? A 

They gave him seven 1 ? s and one 5. 

• * * * 

Q Tell us just what happened, in your own words, 
after you arrived at 1421 Florida Avenue, Northwest, here 
in Washington, D. C.? A Well, we went to 1421 Florida 
Avenue, and we entered, and just as we got inside the 
door, one of the girls winked at Officer Barrick, and asked 
him if he was looking for a girl. 


Q Did you subsequently learn the name of that girl? 
A Shirley Foster. 

45 Q All right. Now, go ahead. A And Barrick 
said yes, and there was a little conversation about 

the price, and they were standing in the curtains partition¬ 
ing the place off — they were standing right by the cur¬ 
tains, and Lawrence Byas said the price would be five 
dollars for the girl and two dollars for the room. 

• • • • 

46 Q All right. Do not tell any conversation when 
the defendant was not there. What happened next? 

You can tell what you saw or did, but no conversation. 
A Officer Barrick then — well, Lawrence Byas came in 
about that time, and he wanted to know why Officer Bar¬ 
rick had not finished. He said he should have been finished 
two or three times by then. And so he told him at that 
time about the prophylactic. 

THE COURT: This conversation was between Officer 
Barrick and the defendant? 

THE WITNESS: Yes, sir. 

And Lawrence Byas said he would go out and get one 
if Officer Barrick would come out and play cards while 
he was gone, and for me to go in with Mary Poindexter. 

• • • * 

47 Q Who was Mary Poindexter? A She was a 
girl that was in 1421, in the basement. 

Q All right. Go ahead. A And I went in the room, 
the back room, and the girl pulled her dress up, and she 
had no undergarments on, laid on the bed and told me to 
come on. And I complained it was hot in there, at the 
time, I wanted to raise a window. 

• • • • 

Q (BY MR. McKINLEY): What happened then after 
that, Officer? A I went to the window and raised the win¬ 
dows as a pre-arranged signal for the other officers to 
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come in. Then we identified ourselves, placed them under 
arrest, and the other officers came in at that time. 

MR. HUGHES: Placed who under arrest? 

THE WITNESS: All the occupants of 1421 Florida 
Avenue. 

• • • • 

49 Cross Examination 

• • • • 

BY MR. HUGHES: 

51 A Officer Barrick and I went in at the same 
time. 

Q Same time. All right. You say at that time you 
saw some girl wink at Officer Barrick. Is that right? A 
Yes. 

Q Was he standing or seated at that time? A He 
was standing, and she walked over to him. 

Q Did she put her arms around him? A I don’t be¬ 
lieve so. 

Q Did she push up against him? A I believe so. 

Q You heard her at that time inquire of the officer as 
to whether or not he wanted a girl, didn’t you? A Yes. 

Q Officer Barrick said “Yes, I want a girl”. Isn’t 
that true? A Yes. 

• • • • 

54 Shirley Grayson 

• • • • 

Direct Examination 
BY MR. McKINLEY: 

Q What is your name, please? A Shirley Grayson — 
G-r-a-y-s-o-n. 

Q Have you also used the name Shirley Foster? A 
Yes, I have. 

Q Directing your attention to February 26th of this 
year, I will ask you where you were at about one o’clock 
a. m. — one o’clock in the morning on that day? A I 
was at 14th and Florida Avenue. 
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Q And at whose place! A Lawrence Byas. 

Q Was that at 1421 Florida Avenue, Northwest! A 
Yes, it is. . . » * 

Q Tell us, in your own words, briefly, what happened 
on that morning, if anything! A Well, I was there, talk¬ 
ing, and some gentlemen came in, and so I asked 

55 one of them for a cigarette,, and the other one patted 
me, and him and I were talking. So I asked him 

did he want to go into the room, and he stated yes. 

Q Do you know who those men are! A Officer — 

Q Do you know their names! A One is High, or 
something like that, and the other one is Pete. 

• • • • 

Q All right. Go ahead and tell us what happened! A 
After he stated yes, we went in the room. And then 
Lawrence came in, and he asked him how much was it, 
and he told him seven dollars, two for the room, and five 
for the girl. And we were in there, waiting, so he kept 
on saying something. And so then later on, Lawrence 
came back, and someone said, “Do we have to pay in 
advance!”. So Officer Pete asked him to get him some 
rubbers, and Lawrence said “Well, I will send out and 
get you some.” And then after that, I don’t know what 
happened, it was all so quick — a whole lot of officers 

56 were in there. 

• • • • 

MR. McKINLEY: Will Officer Barrick stand, please! 

(Thereupon, Officer P. G. Barrick arose.) 

Q (BY MR. McKINLEY): Was this one of the of¬ 
ficers! A Yes, it was. 

MR. McKINLEY: Will Officer High stand, please! 
(Thereupon, Officer Robert D. High arose.) 

Q (By Mr. McKinley): Was this the other officer! A 
Yes, it was. 

• • • • 


# 
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Cross Examination 

• • * • 

BY MR. HUGHES: 

57 Q Did you go over and put your arms around 
him? A No, I asked the other officer for a ciga¬ 
rette, and he started pulling on me. 

Q Who started pulling on you? A Officer Pete. 

Q The one who just stood up, is that right? A Yes, 
that is right. 

Q Did you ask him if he wanted a girl? A That is 
right. 

Q Did you ask him if he wanted to go to bed 

58 with you? A I did. 

Q And then do I understand you to say that you 
and he went into the back room ? A I did. 

Q And how long were you and he in the back room 
before the defendant came out? A I will say for about 
ten minutes. 

Q You were talking to Officer Barrick in the back 
room for about;ten minutes before the defendant came in. 
Is that right? A Yes. 

Q Was the substance of your conversation as to 
whether or not you were going to go to bed together? 
A Yes, it was. 

Q And you had agreed, had you not, to have sexual 
intercourse with Officer Barrick? A No, I hadn’t. 

Q You hadn’t agreed to it? A No. 

Q The only disagreement that the two of you had was 
the price, is that right? A That is right. 

Q How much did you ask him for? A I didn’t ask 
him for anything. The whole price was set down to seven 
dollars. 

59 * Q Had you asked him for more than seven dol¬ 
lars ? A No, I hadn’t. 

MR. HUGHES: I think that is all. 
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Redirect Examination 

BY MR. McKINLEY: 

Q Who set the price? A Mr. Byas. 

. • • • • 

Q (BY MR. McKINLEY): What price did he set? 

A How? . 

Q What price did he set? A Seven dollars. 

Q And did Officer Barrick give him the seven dollars? 
A Yes. 

Q You saw him give it to him? A Yes. 

• • • • 

60 Gerald T. Culley 

• • • • 

Direct Examination 
BY MR. McKINLEY: 

Q You are Officer Gerald T. Culley of the Metropolitan 
Police Department? A Yes, sir. 

Q You are assigned to No. 13 Precinct? A Yes, sir. 
Q Were you assigned to the same Precinct on Feb¬ 
ruary 26,1949? A Yes, sir. 

Q Were you on duty in the early hours of that day? 
A Yes, sir. 

Q I show you Government Exhibit No. 1 for identifica¬ 
tion, which is a five dollar bill, and ask you whether 

61 you can identify it? A Yes, sir. 

Q I show you — to save time, I show you Gov¬ 
ernment Exhibits 2 and 3, which are one dollar bills, and 
ask you whether you can identify them? A Yes, sir. 

Q When did you first see those bills, Officer? A About 
one a. m. on February 26th. 

Q Tell us what you know concerning them? A I gave 
those bills to Officer Barrick at the precinct, took the 
serial numbers off of them. 

Q And did you write the serial numbers down, and 
make a record of them? A Yes, sir. 
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. Q Do you have that record here? A Yes, sir. 

Q And that is in the book you have there? A Yes, 
sir. 

(Thereupon, Mr. McKinley exhibited the book in ques¬ 
tion to Counsel for the Defendant.) 

Q (By Mr. McKinley) And those bills are all on 
this one page that I have here? A Yes, sir. 

• • • • 

62 Q Did you see the bills, Government Exhibits 
Nos. 1, 2 and 3, later on ? A I did, sir. 

Q Where and when did you see them? A About 1:50 
a. m. that same morning. Officer Greco got them from 
the defendant. 

Q Did you see Officer Greco get them from the defend¬ 
ant? A I did, sir. 

* • * • 

Q At what, address? A 1421 Florida Avenue. 

Q Northwest? A Yes, sir. 

Q Here in Washington, D. C.? A Yes, sir. 

• • • • 

THE COURT: You made certain assignments, 

63 and then did you go to the premises ? 

THE WITNESS: Yes, sir. 

THE COURT: All right. WTiat did you see ? 

THE WITNESS: On arrival there, Officer Barrick 
opened the door and admitted us, and we proceeded down¬ 
stairs, and officer Greco was talking with this defendant, 
and he asked him for his money, and he took the money 
out of his pocket, and Officer Greco read the numbers off 
and I compared them with the numbers I had in the book, 
and they compared. He asked him where he got them. 
He said he didn’t know. 

THE COURT: He asked him—you mean by that? 

THE WITNESS: The defendant. 

BY MR. McKINLEY: 

Q What else did the defendant say, if anything? A 
And we questioned him as to the women there. He said 
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he didn’t know anything about that, he run the place, and 
he didn’t know anything about the rest of it. 

THE COURT: He what ? 

THE WITNESS: He run the place. 

THE COURT: He ran the place? 

THE WITNESS: And he didn’t know anything about 
the rest of it. 

BY MR. McKINLEY: 

Q He told you he ran the place? A Yes, sir. 
64 Q Did you find out who paid the rent, if any¬ 
body? A He said it was his place, that he paid 
the rent there. 

# • • i 

67 SALVATORE J. GRECO 

• • * • 

Direct Examination 
BY MR. McKINLEY: 

Q State your name, please, Officer? A Salvatore J. 
Greco. 

* • • * 

Q (By Mr. McKinley) You are a member of the 
Metropolitan Police Department? A I am, attached to 
No. 13. 

Q Were you assigned to the same precinct on Febru¬ 
ary 26th of this year? A I was. 

Q Were you at the station in the early morning? A 
I was. 

Q Tell us just what happened, Officer? A About one 
a. m. or a little after, Officer Culley had given Officer Bar- 
rick and Officer High some marked bills, with instructions 
to return to 1421 Florida Avenue. 

Q Let us stop at that point. Was a record made of 
those bills? A There was. 

68 Q Did you see Officer Culley make a record of 
them? A I did. 

' Q I show you Government Exhibit No. 4, and ask you 
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whether that is the record that was made of the bills? 
A Yes, it is. 

Q And I show you Government Exhibits 1, 2 and 3, 
and ask you, by comparing them with the original record, 
whether they were some of the marked bills you refer to? 
A These are the bills that Officer Barrick had, that I 
had taken from the defendant, Byas. 

Q Now, you say these bills were turned over to Officer 
Barrick? A They were, at the precinct. 

Q At the precinct, and then the next time you saw 
these bills, was when? A After Barrick and—when we 
entered the place, Officer Barrick and High had placed 
the defendant under arrest, by displaying their badges 
and identifying themselves. I asked the defendant, Byas, 
to let me see the money he had in his pocket, and he pro¬ 
duced money other than those bills, and I read the num¬ 
bers off, and Officer Cullev checked them with that book 
there, and they checked, and I showed—that was in front 
of the defendant, and I asked the defendant how they got 
in his pocket, and he said he didn’t know. 

• # • * 

69 Q He had Government Exhibits 1, 2 and 3 on 
him? A Yes. 

Q You say you made a check of those against Officer 
Culley’s record, and found they were the same, in his 
presence? A Right on the premises. 

Q What else did the defendant say at that time, if 
anything? A He stated—oh, he stated that he knew that 
Officer High was a policeman when he attempted to open 
the window and he started out the window, and I put him 
back in the window. 

THE COURT: Wait a minute. 

Q (By Mr. McKinley) You said the defendant 
started out the window and you put the defendant back 
in the window. How did you enter the premises? A I 
entered the premises through the window. 
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Q Where was the defendant at the time you entered the 
window? A He was on his way out the window. 

Q Did he ever get out of the window? A No, he did 
not. 

70 Q Do you know who operates these premises? 
MR. HUGHES: That is a conclusion. 

THE COURT: Did you talk to the defendant with ref¬ 
erence to who occupied the premises? 

THE WITNESS: I did. 

Q (By Mr. McKinley) What did he say, if anything? 
A He said he and his wife occupied the premises. 

• i • • 

73 MOTION FOR DIRECTED VERDICT ON 

FIRST COUNT OF INDICTMENT, ON 
BEHALF OF THE DEFENDANT . 

MR. HUGHES: If the Court please, at this time we 
move for a directed verdict on the first count, on the fol¬ 
lowing grounds: 

The indictment is drawn in conformity with the pander¬ 
ing statute for the District of Columbia, and charges 

74 that the defendant on the 26th of February, 1949, 
arranged for one Shirley Foster to engage in pros¬ 
titution with a male person. 

We respectfully submit to the Court at this time that 
the status of the evidence is such that an arrangement 
which had been made was made by Shirley Foster herself. 

Your Honor will remember that she testified that she 
had a conversation with this officer of approximately ten 
minutes; during the course of that time they were dis¬ 
cussing whether or not they would go to bed and have 
sexual intercourse. She said that after a discussion of 
about ten minutes, it was then that Byas set the price at 
seven dollars. 

So we respectfully submit to the Court that any ar¬ 
rangement that was made between Shirley and the police 
officer was made by Shirley and not by the defendant. 
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That is one ground of the motion. 

THE COURT: I would just like to say to you that I be¬ 
lieve you will recall that the defendant did enter the room 
before anything was done, he did fix the price of seven 
dollars, five dollars for the girl, Shirley, and two dollars 
for him, for the room, and that the girl did say that she 
never set any price. 

MR. HUGHES: That is true. My point is this, Your 
Honor, that the arrangement had been made between Shir¬ 
ley and the police officer to have sexual intercourse. 

Your Honor will recall she testified she went to 

75 the police officer and asked him if he wanted a girl, 
and the police officer said yes; that they then went 

into the room together. 

I submit respectfully, Your Honor, that in a criminal 
case it is incumbent on the Government to prove that the 
arranging for is made by the defendant. The very gist 
of the pandering statute is that the person goes out and 
arranges with the woman to have sexual intercourse with 
men, for which he is to receive certain financial remunera¬ 
tion, or makes an arrangement with a man to go to a 
woman’s apartment and have relations with her. 

I say the arrangement in this case was made between 
the Government’s witness and the police officer, and she so 
testified. 

My other point is that the indictment charges that the 
defendant—in addition to arranging this situation, the 
situation was to engage in prostitution, and I respectfully 
submit to engage in prostitution means to have sexual in¬ 
tercourse, and there is no evidence whatever here of any¬ 
body having sexual intercourse. 

THE COURT: I will deny your second ground. I will 
hear you on the first one. I am holding, in effect, that 
the actual consummation is not essential. 

* • • • 

76 MR. HUGHES: Of necessity the Government is 
not proceeding on that section of the statute which 

says “causing”. 
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MR. McKINLEY: This is the one. It is cited in the 
indictment, too. 

77 MR. HUGHES: But there are two separate sec¬ 
tions. 

MR. McKINLEY: Section 22, 27. 

MR. HUGHES: For and on account of arranging for 
—that, apparently, is the premise under which the indict¬ 
ment was drawn up, rather than 1 ‘causing”. Causing, I 
believe the legal interpretation would be that you force 
somebody to do these things, by threats, or what have you. 

Suppose, by way of illustration, that a girl solicits me 
on the street, and we have an agreement to have sexual 
intercourse. We don’t have any place to go. We go, for 
instance, to your apartment. I say “Mac, how much do 
you want for using your apartment?” You say, “Oh, 
five dollars.” You would not say that would be pander¬ 
ing? 

MR. McKINLEY: It would be a violation of this stat¬ 
ute. 

MR. HUGHES: The arrangement was made between 
the girl and the police officer before the defendant did any¬ 
thing. 

THE COURT: I am going to deny it at this time. We 
can deal with it later, if need be. 

MR. McKINLEY: We have rested. 

THE COURT: Have you any particular instructions? 

MR. HUGHES: I haven’t. 

• • • • 

78 MR. HUGHES: So that I may be guided by 
Your Honor’s ruling, do I understand that Your 

Honor will not permit me to argue to the jury that if 
they find as a matter of fact that Shirley Foster did not 
in fact engage in prostitution, that they can acquit him? 

THE COURT: No, sir. 

MR. HUGHES: You will not let me argue that? 

THE COURT: No, sir. I will not, for this reason,— 
because I am holding as a matter of law that the actual 
consummation is not essential. 
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MR. HUGHES: I can argue so far as the arranging 
for is concerned? 

THE COURT: Oh, yes, you have the right to 
79 do that. It is for them to determine. 

# • • • 

CHARGE OF THE COURT TO THE JURY: 

• • • • 

82 Specifically, the defendant, Lawrence Byas, is 
charged as follows: “On or about February 26, 

1949, within the District of Columbia, Lawrence Byas did 
receive seven dollars for and on account of arranging for 
one Shirley Foster to engage in prostitution with a male 
person.’’ 

This indictment is based on a provision of the District 
Code, which reads as follows: 

“Any person who within the District of Columbia shall 
receive any money or other valuable thing for or on ac¬ 
count of arranging for or causing any female to have 
sexual intercourse with any other person, or to engage in 
prostitution, debauchery, or any other immoral act, shall 
be guilty of a felony and shall be punished as provided 
by the statute.” 

You will note particularly these elements in connection 
with that charge: 

1. First you must find that the defendant did receive 
certain money. That is the first thing you must find. 
And, 2. That the receipt of that money was on 

83 account of arranging for the complainant by the 
name of Shirley Foster to engage in prostitution 

with a male person.” 

The Court will state to you as a matter of law that it 
is not necessary for you to find that the sexual act was 
actually consummated. On the other hand, the Court does 
specifically, and again, call to your attention the necessity 
for your finding that this man Byas, the defendant in this 
case, did receive this money for and on account of arrang- 
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ing for this Shirley Foster to engage in prostitution with 
a male person. 

I have already said to you, but I repeat, that it is in¬ 
cumbent upon the Government to prove beyond a reason¬ 
able doubt those essential ingredients before you may find 
the defendant guilty. If the Government has failed as to 
any one of those essential elements, then, of course, it 
becomes your duty to return a verdict of not guilty. 

The Court will further sav to vou that the mere fact 
that Shirley Foster did have certain conversation with 
the police officer in this case, is not in and of itself suffi¬ 
cient to constitute a basis for acquittal, for the reason 
that it may be that this defendant did make arrangements 
for this as a supplement to the arrangement which was 
made by Shirley Foster. But, in any event, it is neces¬ 
sary for you to find that this defendant did receive this 
money, and that he did receive it for and on account 
84 of arranging for one Shirley Foster to engage in 
prostitution with a male person. If you fail to 
find that, then, of course, your verdict will be not guilty. 

MR. HUGHES: May we approach the Bench? 

THE COURT: Yes, sir. 

(Thereupon, Counsel for the respective parties and the 
Reporter approached the Bench and, out of the presence 
and hearing of the jury, the following ensued:) 

THE COURT: I forgot two things. That is the sec¬ 
ond count, and flight. 

MR. HUGHES: I take exception to Your Honor’s 
charge specifically with reference to, if they find that 
Shirley Foster made an arrangement with the police of¬ 
ficer to commit an act of intercourse, that it would not 
be sufficient for acquittal. 

THE COURT: I did not say that, sir. 

MR. HUGHES: You said it in substance. 

THE COURT: I wanted you to be advised— 

MR. HUGHES: That is my interpretation of Your 
Honor’s charge, and I take exception. 
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THE COURT: I would like to protect you as to another 
point, if you desire, and that is this: I think what I did 
say was this, that the mere fact that there may have been 
certain conversation between this officer and Shirley Fos¬ 
ter, does not necessarily mean that there could be no ar¬ 
rangement having been made by the defendant. I 

85 am saying that to you for your protection, because 
that is my understanding. 

MR. HUGHES: I got the subsequent part of Your 
Honor’s charge. 

THE COURT: Is that what I said? 

MR. HUGHES: That is my interpretation. But I 
think it is error for Your Honor to instruct the jury that 
arrangements made between Shirley Foster and the police 
officer are not sufficient on which to predicate an acquittal. 

THE COURT: If they find that these arrangements 
were furthered by the receipt of money by the defendant 
for arranging for Shirley Foster to engage in prostitution. 

If you have any question, Mr. Hughes, that I said it 
is necessary for them to find, before they can convict the 
defendant, that he shall have received some money for 
and on account of arranging for that, I would like to cor¬ 
rect it, if that is the impression. 

MR. HUGHES: That is the impression I got. I think 
if they have any reasonable doubt as to who made the 
arrangement, there is justification for acquittal. 

THE COURT: If they have any reasonable doubt? 

MR. HUGHES: As to who made the arrangement. 

THE COURT: Let me write this down, because I 
think this is important. 

# * • • 

86 (Thereupon, Counsel and the Reporter resumed 
their places in the Court room and, in the presence 

and hearing of the jury, the following ensued:) 

THE COURT: We have taken longer than the Court 
thought we would at this point, and we find it is now prac¬ 
tically 25 minutes to one. So we will recess at this time, 
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to return at 1:45, with the same admonition: Speak to 
no one about this case; permit no one to speak to you 
about this case; do not talk among yourselves about the 
case, even at this point. 

• • • • 

87 AFTER RECESS 

(Met, pursuant to the taking of the recess, at 1:45 
o’clock p. m.) 

THE COURT: Will you gentlemen come to the Bench? 

(Thereupon, Counsel for the respective parties and the 
Reporter approached the Bench and, out of the presence 
and hearing of the jury, the following ensued:) 

THE COURT: There was a rather prolonged session 
at the Bench, then the recess for lunch. I think I will 
strike the charge given, out, so that there will not be any 
confusion, and give the complete charge. 

MR. McKINLEY: I think it would be a good idea. 

THE COURT: I will read the statute, gentlemen, and 
say that the essential elements of the offense, which the 
Government must prove beyond a reasonable doubt, are: 

1. That the defendant received money; 

2. That such money was received for or on account of 
arranging for a female to engage in prostitution with a 
male person. 

That with reference to the element of arranging for 
prostitution, it is not essential that the Government prove 
that the arrangements were made exclusively by the de¬ 
fendant, but merely that he participated in arranging for 
Shirley Foster to engage in prostitution with the officer. 
The instruction will be: 

88 “The Court further instructs you that it is not 
essential that there have been a consummation of 

the sexual act. If the Government fails to prove either 
one of the elements as I have defined them, then you must 
find the defendant not guilty.” 



— 
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MR. HUGHES: I take exception- I Assume Ycmr 
Honor is going to give the instructions, each element. 
THE COURT: That is right, sir. 

MR. HUGHES: I take exception to Your Honor’s in¬ 
struction which begins with reference to the element of 
arranging for prostitution. I take exception to that whole 
paragraph, on the ground that it does not properly state 
the law. 

MR. McKINLEY: If the Court please, you remember 
there was the second count, and the matter of flight. 

THE COURT: That is right. Mr. Hughes asks that 
the record show that he objected to the additional in¬ 
struction. 

(Thereupon, Counsel and the Reporter resumed their 
places in the Court room and, in the presence and hearing 
of the jury, the following ensued:) 

CHARGE OF THE COURT TO THE JURY: 

THE COURT: Ladies and Gentlemen of the Jury: 
What I am going to do now is this: I am going to give 
the entire instruction over. In other words, what you 
will be bound by in your determination of this case, will 
be the law as the Court gives it to you now. This will 
be the complete charge. 

• • • • 

90 In determining whether the Government has es¬ 
tablished the charge against the defendant beyond 

a reasonable doubt, you will consider and weigh all the 
testimony of all the witnesses who have testified before 
you. You are the sole judges of the credibility of the 
witnesses, as necessarily you must be, inasmuch as you 
are the sole judges of the facts. 

• * * • 

91 _ The indictment in this case consists of two counts. 
You have for your consideration but one, namely, 

Count 1, which concerns the defendant, Lawrence Byas. 
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Count 2 has been disposed of. The Count which you have 
for your determination as to the guilt or innocence of 
Lawrence Byas, reads as follows: 

“On or about February 26, 1949, within the District of 
Columbia, Lawrence Byas did receive Seven ($7.00) Dol¬ 
lars for and on account of arranging for one Shirley Fos¬ 
ter to engage in prostitution with a male person.” 

This Count is based on the provision of the Code known 
as 22-2707, and which reads, insofar as pertinent, as fol¬ 
lows: 

“Any person who, within the District of Columbia, shall 
receive any money or other valuable thing for or 
92 on account of arranging for or causing any female 
to have sexual intercourse with any other person, or 
to engage in prostitution, debauchery, or any other im¬ 
moral act, shall be guilty of a felony and shall be punished 
as prescribed by the statute.” 

Thus you will see from the reading of the statute and 
the specific charge embraced in the indictment that the es¬ 
sential elements of the offense with which this defendant 
is charged, and which the Government must prove beyond 
a reasonable doubt before you may find the defendant 
guilty, are : 

1. That the defendant received money; 

2. That such money was received for or on account of 
arranging for a female to engage in prostitution with a 
male person, 

and, of course, that this must have transpired in the 
District of Columbia. 

Now, with reference to the element of arranging for 
prostitution, it is not essential that the Government prove 
that the arrangements were made exclusively by the de¬ 
fendant, but merely that he participated in arranging for 
Shirley Foster to engage in prostitution with the officer. 
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COUNTERSTATTTMFNT OF THE CASE 

This is an appeal from a conviction and sentence by the 
District Court of the United States for the District of Columbia 
for a violation of 22 D. C. Code (1940 ed.), Section 2707, which 
section forbids procuring in the District of Columbia. 

After the case was called by the Clerk and a jury impaneled, 
counsel for the appellant challenged the entire jury on the 
ground that it contained Government employees. The court 
denied the motion (R. 4). When the prosecuting attorney 
identified the case, he asked all the prospective jurors whether 
the fact that they were employed by the Government would 
influence them in any way in their decision of the case (R. 6). 
Counsel for the appellant thereupon began to challenge indi¬ 
vidual jurors who were employed by the Government. These 
challenges were exercised regardless of the bureau or depart¬ 
ment by which the particular juror might have been employed 
(R. 6-16) and without considering whether the prospective 
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2 


juror was employed in a bureau having to do with law enforce¬ 
ment. An employee of the Veterans’ Administration was 
challenged (R.7), as was an employee of the Federal Works 
Agency (R. 9), and an employee of an international organiza¬ 
tion (R. 15). In the jury as finally impaneled when the pre- 
emptory challenges of the defense were exhausted, there re¬ 
mained three Government employees (R. 16). None of these 
three jurors had anything to do with the enforcement of law 
or with police work. One was an employee of the Bureau 
of Engraving, the second an employee of the United States 
Naval Gun Factory, and the third an employee of the Federal 
Works Agency. 

The first witness called on behalf of the Government was 
P. G. Barrick, an officer of the Metropolitan Police Department. 
Officer Barrick testified that on the morning of February 26th 
he had been given by a brother officer one $5.00 bill and seven 
$1.00 bills, the numbers of which had been recorded by another 
officer. With this money, he and another Officer named High 
went to 1421 Florida Avenue NW, and were admitted to the 
building at that address by Lawrence Byas, the appellant here. 
Inside the building were five or six girls, one of whom came up 
to Officer Barrick and asked if he wanted a girl (R. 30). He 
answered that he did and the girl informed the appellant of 
this fact (R. 30). The appellant led them into another room 
and told Officer Barrick that the price was $7.00—“$5.00 for the 
girl and $2.00 for the room.” Officer Barrick gave the appellant 
the $5.00 bill and two of the $1.00 bills which he had received 
earlier at the Thirteenth Precinct. After the appellant re¬ 
ceived the money, he left the room (R. 32). 

Officer Barrick wasted quite a few minutes during which time 
the appellant had, for reasons not apparent in the record, ab¬ 
sented himself from the building. When the appellant re¬ 
turned, he became somewhat angry because of the fact that 
Officer Barrick had done nothing in his absence. It appears 
that the appellant had another man with him at the time and 
requested Officer Barrick to leave the room (R. 33). Very 
shortly thereafter, three other officers raided the building, 
found the money, the numbers of which had previously been 
recorded, and arrested all the occupants of the building, in- 
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eluding the appellant. Officer Barrick identified the girl with 
whom he had been in the room as Shirley Foster. 

Officer Robert D. High testified to substantially the same 
facts as had Officer Barrick. He did, however, add one addi¬ 
tional fact. Officer High testified that when Lawrence Byas 
returned to the building, Officer Barrick had asked the appel¬ 
lant for a prophylactic. The appellant stated that he would go 
out and get one if Officer Barrick would come out to the other 
room and play cards while he was gone (R. 46). The appellant 
also told Officer High to go in a room with Mary Poindexter, 
one of the other girls who was in the building at the time 
(R. 46-47). It was while Officer High was in the room with 
Mary Poindexter that he raised the window as a signal for the 
other officers to come in and arrest the occupants of the 
building. 

Shirley Grayson, alias Shirley Foster, testified to substan¬ 
tially the same facts as had Officers Barrick and High. She did 
state, however, that she and Officer Barrick had been discussing 
“whether or not [they] were going to go to bed together.” She 
stated that they had not come to an agreement prior to the 
time that the appellant came into the discussion. (R. 58.) 
Miss Foster testified that she had not set any price and that 
the appellant set the price of $7.00, which $7.00 was given to 
the appellant (R. 58-59). 

Officer Culley of the Metropolitan Police Department iden¬ 
tified the $5.00 bill and the two $1.00 bills which had been pre¬ 
viously given to Officer Barrick and which were recovered from 
the appellant. He also testified that at the time of the appel¬ 
lant’s arrest the latter stated he knew nothing about the women 
in the building, but that he “ran the place” (R. 63). 

Officer Greco of the Metropolitan Police Department testi¬ 
fied that he entered the building through a window through 
which the appellant was attempting to escape. 

The court denied a motion for a directed verdict. 

The appellant failed to take the stand in his own behalf or 
to introduce any testimony. 

The court charged the jury (R. 79-84). Counsel for the ap¬ 
pellant objected to certain parts of this charge and a very 
lengthy bench conference resulted, after which the court 


4 


noticed that the time had arrived when it was customary to 
take the luncheon recess and the jury was excused for this 
purpose. After the luncheon recess, the court gave a com¬ 
pletely new charge. Prior to delivering this charge, the court 
stated its intention as follows: 

The Court. Ladies and Gentlemen of the Jury: What 
I am going to do now is this: I am going to give the 
entire instruction over. In other words, what you will 
be bound by in your determination of this case, will 
be the law as the Court gives it to you now. This will 
be the complete charge. 

The jury found the appellant guilty as charged. A motion 
for new trial was filed and denied. Appellant was sentenced to 
be imprisoned for a period of fifteen months to forty-five 
months. This appeal followed. 

STATUTES INVOLVED 

Title 22, D. C. Code (1940 ed.), Section 2707. 

Procurer—Punishment for receiving money or valua¬ 
ble thing for arranging assignation or debauchery — 
Penalty. —Any person who, within the District of Co¬ 
lumbia, shall receive any money or other valuable thing 
for or on account of arranging for or causing any female 
to have sexual intercourse with any other person or to 
engage in prostitution, debauchery, or any other im¬ 
moral act, shall be guilty of a felony and, upon convic¬ 
tion, shall be punished by imprisonment for not more 
than five years and a fine of not more than $1,000. 
(Act of June 25, 1910, 36 Stat. 833, ch. 404, § 3; as 
amended Jan. 3,1941,54 Stat. 1226, ch. 936, § 3.) 

SUMMARY OF ARGUMENT 

In this case the trial court gave two complete charges to the 
jury. Both of these charges correctly stated the law. How¬ 
ever, because of certain objections raised by the attorney for 
the defense, the court determined that it would be advisable to 
restate the charge. If the original charge were erroneous, the 
statements made by the court prior to giving the second charge 
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constituted a sufficient withdrawal of the first charge. The 
appellant’s contention that the preponderance of Government 
employees on the jury panel prevented his receiving a fair 
trial is without basis in fact or in law. His last contention is 
based upon a case under a previous statute, which case has no 
application to prosecutions under the present amended statute. 

ARGUMENT 

The jury was correctly charged 

The evidence in this case clearly indicates that any arrange¬ 
ments which may have been entered into were not concluded 
until after the appellant entered into the negotiations. The 
police officer testified that when he indicated to Shirley Foster 
that he did want a girl that Foster communicated this fact to 
the appellant. Following this, the appellant directed them to a 
room and set the price. Shirley Foster testified that although 
she had discussed “going to bed” with the police officer that 
she had not made the final arrangement as she had said noth¬ 
ing whatsoever to the police officer about the price which was 
to be paid. According to Foster’s testimony, it was only when 
the appellant entered into the negotiations and stated the 
price that the money was paid and the arrangements were 
complete. Although the appellant stated that some of the 
money was for the girl, the entire sum was paid to appellant 
and recovered from him when the police subsequently raided 
the establishment. 

The word “arrange” is defined in Webster’s New Interna¬ 
tional Dictionary (unabridged, 2nd ed.) as follows: 

Arrange 

“Transitive: * * * 2. To adjust or settle; esp. to 
settle by prior agreement or plan; * * * Intransi¬ 
tive * * * 2. To come to an agreement, understand¬ 
ing or settlement; esp., to arrange or settle details in 
advance; as to arrange about transportation or for an 
appointment.” 

Further light is thrown on the normal meaning of “arrange” 
by a decision of the Supreme Court of Iowa in Harwood v. 


6 


Dysart Consol. School Dist., 236 Iowa 133, 21 N. W. 2d 334 
(1946). In this case, the court had for its consideration a stat¬ 
ute providing for the transportation of children to and from 
school. The court made the following statement at p. 336: 

It will be noted the section provides that “the board 
shall arrange with any 'person outside the board for the 
transportation * * * [and the cost of such trans¬ 
portation shall be paid from the general fund] * * 
Webster defines “arrange” to mean “to adjust, to settle, 
to settle by prior agreement.” Certainly in the every 
day understanding it means “a getting together,” “a 
meeting of the minds,” “to agree,” or “to contract.” 
The language indicates a definite arrangement as to 
the compensation and other terms. The statute is a 
mandate to the board to make a contract, or to agree 
upon a plan, with some person of the board’s choosing, 
for the transportation. Under the wording of the stat¬ 
ute there is little basis for construction. [Italics in 
original.] 

Thus from accepted definitions, it appears that arrangements 
continue up until the time that a final agreement is entered 
into. No contract, meeting of the minds, or agreement could 
be entered into until all terms, including the price which was to 
be paid, had been settled. In this case, the evidence clearly 
indicates that the appellant was responsible for setting the 
price which was agreed upon. There is also evidence to indi¬ 
cate that the appellant was responsible for the portion of the 
building which was to be used. For these reasons, it is ap¬ 
parent that there was sufficient evidence from which the jury 
might have found the defendant guilty as charged. 

The court in its charge to the jury indicated that the Gov¬ 
ernment must prove, and that the jury must find, that the 
defendant received money, and, secondly, that such money was 
received on account of arranging for a female to engage in pros¬ 
titution with a male person. Even a casual reading of the 
statute under which the appellant was indicted and tried in¬ 
dicates that the charge was correct in this statement of the 
elements of the crime. 
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In the court’s original charge to the jury, it stated that the 
mere fact that Shirley Foster did have certain conversations 
with the officer was not in and of itself sufficient to constitute a 
basis for acquittal. The court then followed with the state¬ 
ment that, in any event, it was necessary for the jury to find 
that the appellant received money “for and on account of 
arranging for one Shirley Foster to engage in prostitution with 
a male person.” The court also instructed the jury that the 
defendant may have made arrangements to supplement the 
arrangements made by Shirley Foster. (R. 80-81). As is in¬ 
dicated above, even if arrangements were made by Shirley 
Foster, the final arrangements which consummated the agree¬ 
ment were made by the appellant. 

This charge was, however, withdrawn by the court in the 
language and under the circumstances indicated at page 4, 
supra. There can be little question that a court may withdraw 
a charge which it considers possibly erroneous. The with¬ 
drawal of an erroneous instruction cures any error and the 
jury are bound to ignore any part of the withdrawn charge. 
Nicola v. United States, 72 F. 2d 780 (C. C. A. 3, 1934); 
Gargano v. United States, 24 F. 2d 625 (C. C. A. 5, 1928); 
Blockburger v. United States, 50 F. 2d 795 (C. C. A. 7, 1931) 
aff’d. 284 U. S. 299, 305; State v. Cox, 138 Me. 151, 23 A. 2d 
634 (1941); 1 Reid’s, Branson, Instructions to Juries (3rd ed.), 
section 141. An express withdrawal of the previous state¬ 
ment is not necessary if the intention and meaning of the court 
are made clear to the jury. State v. Foss, 100 Vt. 32, 134 Atl. 
636, 637 (1936). In Green v. State, 97 Tenn. 50,36 S. W. 700 
(1896), the court held at p. 705 that an erroneous instruc¬ 
tion was cured by the following statement: 

* # * You are charged that this last instruction 
must prevail over any instruction heretofore given you 
by the court as to the evidence of an accomplice. 

This Court has held in Felton v. United States, 83 U. S. App. 
D. C. 277,170 F. 2d 153 (1948), that an error in an instruction 
may be cured by another part of the charge. Thus, in this 
case, as the complete charge was given over and the juiy was 
instructed that that second charge would be the law which 
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they would consider in deciding the case, the second charge 
would be sufficient to cure any error which may have existed 
in the first charge. It is, however, difficult to conceive how a 
charge could be more adequately withdrawn than it was in this 
case. To hold otherwise would be placing undue emphasis 
upon a mere use of the term “withdrawn”. 

Appellant also complains about the time at which the charge 
was withdrawn. In Elms v. State, 53 Okla. Cr. 268,10 P. 2d 728 
(1932), the court held that an erroneous instruction might 
be withdrawn or corrected at any time prior to judgment. 

In the court’s second instruction on the question of arrang¬ 
ing for the prostitution, the court eliminated much of its former 
instruction and instructed the jury in effect that it was not 
essential for the Government to prove that the arrangements 
were made exclusively by the appellant, but merely that the 
appellant participated in the arrangements. It is submitted 
that this instruction is correct. There is no indication in the 
statute that the arrangements which may be made must be 
made exclusively by one person. The statute provides that any 
person who shall receive money for or on account of arranging 
for prostitution shall be guilty of a felony. The terms of the 
statute are general. If several persons took part in the ar¬ 
rangements and each was influential in the formulation of the 
final agreement, all could be indicted and would be equally 
guilty. The appellant here completed the final arrangements 
and received money on account of these arrangements. 

Appellant’s next alleged error is the failure of the court to 
define the word “arranging” in its charge. However, in this 
statute there is no indication whatsoever that the term is used 
in any technical sense. Therefore, it must be assumed that the 
term is to be considered in its normal and usual meaning. As 
it is a term in common and ordinary usage, there is no re¬ 
quirement that the court define it. Shreve v. United States, 
103 F. 2d 796, 812 (C. C. A. 9, 1939), cert, denied, 308 U. S. 
570; Floyd v. State, 58 Ga. App. 867, 200 S. E. 207 (1938); 
State v. Mentzer, 230 Iowa 804, 298 N. W. 893, 894 (1941). 
Illustrations of terms which trial courts have failed or refused 
to define, which refusal has been approved of by appellate 
courts, are included in the following cases: Kelly v. State, 59 
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Nev. 190, 89 P. 2d 1 (1939) (refusal to define “patent”); 
State v. Ragona, 232 Iowa 700, 5 N. W. 2d 907 (1942) (con¬ 
viction for committing lascivious acts with a child; failure to 
define “lascivious,” “lewd,” and “immoral” not error); State 
v. Bagley, 339 Mo. 215 (96 S. W. 2d 331) (1936) (prosecution 
for embezzlement as bailee; “bailee” need not be defined). 
Therefore, as “arrange” in this statute was used in its ordinary 
sense, there is no requirement that the court should have 
defined it. 

It is thus apparent that the court’s charge was correct and 
the verdict of the jury should be sustained. 

Appellant’s other contentions 

Appellant contends that because Government employees re¬ 
mained on the jury after he had exhausted his preemptory 
challenges that he was denied a fair and impartial trial. The 
Supreme Court, however, in the case of Frasier v. United 
States, 335 U. S. 497 (1948) has ruled adversely to the conten¬ 
tions advanced in this regard by the appellant. Of the three 
Government employed jurors who remained on the jury for 
the trial of this case, none engaged in any aspect of law 
enforcement work. For this additional reason, there is no sub¬ 
stance to appellant’s contention. 

Appellant’s contentions in regard to the Boykin case, Boykin 
v. United States, 76 U. S. App. D. C. 147,130 F. 2d 416 (1942), 
are without merit. This case arose under the statute prior to its 
amendment and has no application to the amended statute for 
the reason that the elements set forth in the Boykin case are 
not the elements of the crime which is prohibited by the 
amended statute. 

CONCLUSION 

Wherefore it is respectfully submitted that the judgment of 
the court below should be affirmed. 

George Morris Fay, 

United States Attorney. 
Joseph M. Howard, 

L. Clark Ewing, 

Assistant United States Attorneys. 
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